GUISE

GUISE response to Lord Hunt's Call for Evidence inthe Legal Regulation Review
1 Introduction

1.1 The firm specialises in the management of heaviness disputes and regulatory
investigations of all kinds.

1.2 Approximately 40% of the firm’s turnover is derivedm our regulatory practice.

1.3The Partners are members of the Solicitors’ Asscge5cheme
(www.solicitorsassistancescheme.org.(fAS) a panel of solicitors specialising
in supporting solicitors facing a range of differehallenges in their personal and
professional lives including investigation by thR/Aand/or the Legal
Complaints Service (LCS). Panel members each geowne hour of advice pro
bono either by telephone or in face to face mestirig the firm’s financial year
to 30 April 2008 some 74 interactions took placewatfirm under the aegis of the
Scheme representing a pro bono commitment to thfegsion equivalent to
approximately £25,000 of otherwise chargeable tinte the financial period to
30 April 2009 the number of interactions was 88, élguivalent of almost
£30,000 of otherwise chargeable time.

1.4Tony Guise is one of only 6 members of the DutyicBokr Scheme at the
Solicitors Disciplinary Tribunal (SDT). He is auinding member of the Editorial
Board of the Law Society’s new publication, The Qiamce Bulletin, which
addresses current issues in solicitors regulasowy |

1.5The partners are frequently published or quotetegnlatory issues in journals
such as the Law Society’s Gazette, Solicitors Jalyiew Law Journal and the
newsletters of a number of regional Law Societieartners frequently speak on
compliance related topics to practitioners in pevaractice, in house and in local
government throughout the country.

1.6 Ms Rinker specialises in issues arising from psifesal indemnity coverage
issues under the Minimum Terms.

1.7 Mr Guise writes a monthly column dedicated to ratprly issues for the
Solicitors Journal.

! This does not equate to precisely 1 hour peraotam as some calls take considerably longer thaour
to resolve. Nevertheless the Practice does nogjeha


http://www.solicitorsassistancescheme.org.uk/

1.8We frequently appear as advocates before the SoTdaily work involves the
management of regulatory investigations prior femral to an Adjudicator or the
Tribunal. Our clients range from sole practiticner the largest regional
practices.

2 Our submission

2.1We draw attention to concerns we have found oawgin the way in which
solicitors re regulated by the SRA and addreses#uat may arise as the
profession further expands with the introductiorAtiérnative Business
Structures (ABSS).

2.2These concerns arise, we believe, from the sloifbfa prescriptive to a principles
based regulatory environment to which Lord Huntgrattention in paragraph
2.11 of his Call for Evidence of January 2009.

2.3Whilst he is right to draw attention to the facttthe regulated community must
adjust to this new approach it is also the caseuyimnview, that the regulator must
adjust. Part of the problem arises from the bamkgd and training in that many
of the case workers employed by the SRA originatenfa Trading Standards or
similar background with no training, in our expege, on the Better Regulation
Executive’s 5 principles of effective regulation.this we note and agree with
Lord Hunt's proposed recommendations in paragra&pbfdis Initial Response to
Evidence of May 2009 (the Initial Response).

2.4The case workers’ background makes for excellargstigative skills but that
same background (being from a prescriptive envieminappears to inhibit a
sense of proportion in their recommendations.hia submission we provide
examples of such practice in order to achieve arealightened approach
consistent with the principles of regulation Lordriihas set out in paragraph
2.11 of his Call for Evidence. The object being#tablish a new approach to
regulation which should benefit regulator and raged alike.

3 In house and local government practitioners

3.1The Code of Conduct is a breath of fresh air inrdgilatory field. Its concise
and clear manner of presenting rules and guidanaesery welcome change from
the confusing presentation of the Guide which pdeddt. The use of a glossary
is helpful. However there is one respect in whidhils to convey its meaning
clearly and we address that in this part of ounsgbions.

3.2This firm acts for local government lawyers andhause lawyers. We represent
the Commerce and Industry Group and liaise withSbkcitors in Local
Government Association (SLG) and the Associatio@odincil Secretaries and
Solicitors (ACSeS) on compliance matters of condernteir members.

3.3In our practice we have experienced only 2 issdiesmcern to this sector:



a) The level of the practising certificate fee chargedh house/local
government lawyers; and,

b) Investigations which have at their core the allegathat the lawyer in
guestion is practising uncertificated carrying witthe prospect of
regulatory sanction and criminal prosecution ursgetion 21 of the
Solicitors Act, 1974 (the 1974 Act).

3.4The case for a differentiated practising certifickge

Although there are those who contend that the igiagtcertificate fee should be
charged uniformly irrespective of sector (see egikample, Geoff Wild’s article in
the Solicitors Journal 07.04.09 and our reply itickors Journal 05.05.09) most
local government and in house lawyers and thenesgmtative bodies seek either:

a) the extension of the exemptions from the obligatmhold a practising
certificate contained in section 88 of the 1974 ¢ostends to the Treasury
Solicitor and Principal Solicitors in the major Repnents of State) and under
and section 223 Local Government Act, 1972 (toGlexks to local
authorities’;

or,

b) a differentiated fee.

3.5Those arguing for a differentiated fee seek a miact certificate fee which
recognises the minimal regulatory burden that inseoand local government
lawyers present to the SRA.

3.6 The firm has led a negotiating team from the C&b @y to address this concern
and at a meeting with the Chief Executive of theASiRd others on 11 December
2008 were promised a consultation early in 200¢hanissue. That has yet to
materialize and there are those calling for a btiyadathe fee in October 2009
unless the sections 88/223 exemption is extendiéd would be a most
unseemly development and one which, in our viewukhbe avoided by a
consultation which tackles head on the concerriseoin house and local
government community.

3.7 A differentiated fee or the extension of the erigtexemptions would of course
meet 2 of the BRE’s principles - a transparent@oghortionate regulatory
environment.

3.8 The requirement to hold a practising certificatd &he requlatory net”

A more pernicious aspect of the principles basditi8s Code of Conduct
which came into force on 1 July 2007 (the 2007 Gaslthe extension of the
requirement to hold a practising certificate frdroge undertaking reserved legal
activities to those undertaking business servioehl as are undertaken by
solicitors. This approach can be seen in Rule126f@he 2007 Code and has

2There are numerous other exemptions but thesef amme antiquity and are not referenced here.



been the subject of lengthy negotiations betweerCi&l Group team and the
SRA. It provides:

3.9In the 2007 Code rule 20.01 represented an extewnsithe obligation to hold a
practising certificate which was not authorisedenttie 1974 Act or the Legal
Services Act, 2007 (the LSA). The rule provided:

“20.01(2)

You will be practising as a solicitor if you arewolved in legal practice and:

(a) your involvement in the firm or the work depends gou being a solicitor;

(b) you are held out explicitly or implicitly as a praésing solicitor;

(c) you are employed explicitly or implicitly as a sutor; or

(d) you are deemed by section 1A of the Solicitors A&74 to be acting as a
solicitor.

20.01(3)

In (2) above “legal practice” includes not only theractice of law but also the

provision of business services such as are providgaolicitors.

Guidance to Rule 20

6. There is a presumption that you are practising asdalicitor if you are held
out (explicitly or implicitly) as a solicitor whilsproviding lawyer-like
services. The same presumption arises if you a¥satibed as a lawyer in
such a context, if you have no other legal qualditon to justify that
description. It is possible in some circumstand¢esebut the presumption
by ensuring that some such words as “non-practisirsge used whenever
you are held out as a solicitor or lawyer. Howeygou cannot rebut the
presumption if you rely on being a solicitor in theontext of legal practice —
for example in order:

(b)to be employed as a solicitor or lawyer
In house solicitors

13. If you are an in-house solicitor, you must hold agrtising certificate if:
(a) you are held out as, or employed as, as safrotr lawyer.”

3.10 The decision of the Judicial Committee of the Hoolskords in_ Law
Societyv Swain[1983] 1 AC 598 (HL(E)) held that the rules redinlg the
profession were secondary legislation. Consequémt has raised the prospect
of a judicial review of the 2007 Code as beingaultires primary legislation.
This would be another unwelcome development derik@ad a prescriptive
approach on the part of the regulator in a timemthe Code should be
approaching matters on a principles basis.

3.11 The Solicitors Code of Conduct which came into édoon 31 March 2009
(the 2009 Revision) was required to effect rulengjes to facilitate the
establishment of LDPs. Although described by tRASs “general updating”
the revisions in fact made significant changesmuaber of other respects



amongst which were the rules affecting in houselaca government lawyers.
As a result of the negotiations between the C&luprand the SRA the new rule
(20.02) provides:

“If you are practising as a solicitor you must whegr practising in a firm or in-
house:

(a) have in force a practising certificate issueg the Solicitors Regulation
Authority; or

(b) be exempt under section 88 of the Solicitord A874 from holding a
practising certificate.

(2) You will be practising as a solicitor if you arinvolved in legal practice
and:

(a) your involvement in the firm or the work depes@n your being a
solicitor;

(b) you are held out explicitly or implicitly as practising solicitor;
(c) you are employed explicitly or implicitly assalicitor; or

(d) you are deemed by section 1A of the Solicithcs 1974 to be acting as a
solicitor.

3) In (2) above "legal practice" includes not only the prace of law but
also the provision of otheservices such as are provided by solicitors.”

3.12 “Other services” remains undefined and a seriesisd for in house and
local government lawyers who may be practisingctivdies which are wholly
unreserved (such as advising on employment cosjrantl therefore have no
need for a practising certificate yet this piecaefondary legislation would
appear to require them to hold a certificate. Thgarticularly onerous for local
government lawyers whose employer, the local attthanay lack the funds to
pay for the certificate leaving their employee @itdir exposed to regulatory and
criminal sanctions.

3.13 The guidance notes to the 2009 Revision at no&sSt to clarify the
position in accordance with primary legislation the guidance is of course only
guidance and it is not mandatory. Rule 20.02 takiesity. In our discussions
with the SRA the officers who drafted this revisigare unable to explain what

% Lord Hunt will recall the amendment sponsoredh®y$RA to introduce this concept into the Legal
Services Bill in the House of Lords via Lord Kingistl. The Government rejected the amendment and the
position was most clearly expressed by the Hondelidget Prentice, MP during exchanges in the
House of Commons HC LSB Committee on 14.06.07:

“The Government’s approach in the Bill is exachig same as that set out in the Solicitors Act, 1974


http://www.sra.org.uk/solicitors/change-tracker/code-of-conduct/rule20.page#r20-02-2#r20-02-2

the 2007 Code meant by “business services” andlenalexplain what “other
services” involved. This is particularly unsatedtfary and oppressive. Itis
wholly inappropriate in a modern principles basedi€to have undefined,
prescriptive terms especially where they do nanfany part of primary
legislation.

3.14 An example of a case in which in house solicitagenbeen subject to
regulatory investigation in such circumstances uttae 2007 Code is SRA
reference REG/38421-2008/JK.

3.15 It is too early to say what the SRA’s approach idlunder the 2009
Revision. However the undefined nature of “otlewikges” occasions cause for
continuing concern. The issue is a large one acéives a fuller treatment in our
advice prepared for the C&I Group a copy of whighenclose in Appendix 1.
This takes into account the 2009 Revision.

3.16 The regulatory treatment of this issue typifies 8i®A’'s heavy handed,
unjustified and disproportionate approach to retjpaat present.

3.17 This is probably an appropriate place at whichddrass the issues raised
by Lord Hunt in paragraph 10 of the Initial Respmn$§$hould the requirement to
hold a practising certificate be extended to wiliters, certain commercial work,
certain types of legal helpline and all probatekforThis question is really
asking whether the range of reserved legal a@#idiefined in the Legal Services
Act, 2007 should be extend to embrace those mattevkiich Lord Hunt has
drawn attention.

3.18 Each category deserves its own debate. We areamuzy what is meant
by certain types of legal helpline and certain caroial work and therefore
reserve comment pending clarification.

3.19 However the writing of wills and probate work cauegrise to much
anguish unless it is done properly and professipndlhose categories of work
should probably become reserved. It should bednibiat we do not oppose the
widening of the regulatory net where a case camade for it. Our desire is that
any enlargement of the reserved legal activiti@aikhbe done transparently
rather than by stealth in a way which lacks trarespey as in the case of rule
20.02.

3.20 The criteria for the regulatory net has been aystbattempts by the Law
Society (in its various historical manifestatiossgking to extend and assert the
solicitors’ monopoly over certain types of workhel Courts have over many
years drawn the line quite clearly in favour of tugrent reserved legal activities
and only those closely allied to the existing catexs should be admitted. Hence
our call for will writing and probate activities join the list given the list already
includes the obtaining of grants of probate/lettéradministration.

3.21 The proposal of “certain commercial work” and “eémttypes of legal
helpline” to become reserved legal activities igeja different matter. Those



categories have no obvious, or any, nexus witleiing list. We are strongly
of the opinion that any widening of the legal ned@d be the subject of
extensive specific consultation.

3.22 Legal Professional Privilege

Legal professional privilege is another sourcearfaern to the in house and local
government community. In response to enquirie¥inge Cable, MP the Chief
Executive of the SRA wrote a letter dated 19.01dopy attached at appendix 2)
asserting that under English and Welsh law onlgéha house or local
government lawyers would be entitled to the berad#fiegal professional

privilege if they held a practising certificate hd sentence in question says this:

“We believe it is in the public interest that in-luse lawyers (solicitors or
barristers) employed in commerce, industry, thewdhry sector and the public
service should be full members of their respectizgal professions, subject pot
all the same professional obligations and entitledthe same public trust as
their colleagues in private practice, and that thelients are entitled to the
same benefit of legal professional privilege.”

3.23 This is a mis-statement of the law (see Three Rifzastrict Council and
othersv Governor and Company of the Bank of Engl§2@D4] UKHL 48, per
Lord Scott of Foscote at para 46 et seq.). The’'SR&er does not make that
clear, unfortunately. The closest this can comacturacy is if the statement
were limited (which it is not) to cases involving&pean competition law under
the decision in Akzo Nobdhlthough that is subject to appeal due to bechear
later this year).

3.24 It is this kind of aggressive, one-sided approablcivdoes not assist to
persuade the regulated community that the SRA atle@RE’s five principles
of effective regulation.

4 Private practice

4.11n paragraph 24 of the Initial Response Lord Haadicates he would encourage
the SRA to develop further the Practice Standamis &hd to have created a
compliance toolkit. We strongly support such a moV¥ime and time again our
private practice clients complain about visits frita SRA in which mistakes are
identified but there is a refusal by the SRA tovle advice about how to put
things right. This is greeted with disbelief bymygaf our solicitor clients all of
whom wish to conduct their practices honestly aiittl wroper regard for the
professional rules.

4.2 Such a tool kit could be exceptionally in many eliéint situations. This would be
particularly helpful in for those:

* managing referrals from claims management comppaies



» undertaking investment business and having to wetethe complex
provisions of rule 10 (commissions) as well as@i@B Rules and the
SCOPE rules.

4.3In the latter example we would refer the Reviewh® case of Eaton Smith
solicitors whose firm is of excellent pedigree aoeanmitted to client care and
excellence in service delivery. This firm camedsefthe SDT in September
2008. We passed details of their case to PauliMansl December 2008 for
transmission to the Review.

4.4The Tribunal said:

“This case would emphasise to the profession the e for solicitors to be
extremely careful in dealing with the receipt of conmission and similar
matters. The Tribunal made no criticism of the Applcant for the
presentation of her case but also felt some surpeshat the case had come
before the Tribunal. This was not a firm which shold be held up to the
profession as a bad example. What the Tribunal hatkad and heard today
about the firm had impressed the Tribunal in relation to the high quality of
work carried out particularly in the care and handling of the affairs of the
very vulnerable client, SR.”

4.5This is a matter which should have been dealt intdgrnally. The outcome
which we recommended should have been expectedalmasst entirely, the
outcome that resulted in the SDT, namely reprimawith some allegations
withdrawn and others dismissed. The one sanctlinlwwas administered to Ms
PenSdIebury which could not have been given int&nal that time, was a £500
fine’.

4.6 The SRA’s Costs were reduced by approximately atie h

4.7 The case concerned the operation of the rulesnglto the receipt of
commission, the COB and SCOPE rules. They aremglex mixture and one
where advice given during interview with the SRAestment Business Unit
would probably have avoided the need for 3 yearmw#stigation and Tribunal
proceedings, £6,000 of SRA costs awarded in theuhal, £90,000 of own costs
and a firm whose development was effectively pubold for 3 years.

4.8 At the end of the hearing the views expressed byftibunal echoed our own
views but not those of the SRA who took an aggvesand unhelpful approach to
matters which had occasioned no loss or prejudi@ay client. It is the last
point which may assist the SRA to gauge a propoat® response. The questions
case workers should be asking are:

» Are there technical breaches which could be punt ngith training?

*SDT case number 9853-2007, David Blakeborough et a

® Under the regime shortly to be introduced by tRé\Sines and rebukes will be options for internal
sanctions and it is to be hoped more cases will pineceed internally reducing the (considerablekiag
of work in the SDT and producing a more proporttenasult.



* Has any client suffered loss?
 What is the attitude of clients to the breaches?

4.9This one example; we are aware of many more calesvguch questions, if
asked rhetorically - as it were - by case workewsiJd have led to the great
saving of costs on all sides and enable the SRAmaentrate on cases where the
public interest has been prejudiced.

5 The SDT
5.1 Resources

The Tribunal has recently received further investniemm the Law Society
which has enabled its administration offices to mtwthe fifth floor of Gate
House thereby enabling a third hearing room toéekbped where the office
once stood. The opportunity was also taken t@linsir conditioning and
provide, for the first time, client conference raanThe most recent Annual
Report is for the period ending 30 April 2008 amdvides an insight to these
changes and also the increasing workload of theufal, see appendix 3.

5.2Much has improved at the Tribunal but more candoieecabout providing greater
resources in the form of staff to enable the preiogsof cases.

5.3The process of investigating a solicitor for allégeofessional misconduct is a
protracted one. Its principal stages are: ingasitn, adjudication which can
lead to referral to the SDT, the instruction ofem® Solicitor, the preparation of
an application and supporting evidence by that Paokcitor which is then
submitted to the Tribunal for a single member ttedaine whether there is a
prima facie case or not. If a prima facie cadeusd the Tribunal posts the
application and supporting evidence to the respoisigicitor. Eventually the
matter comes before the Tribunal. However, thtsges can sometimes take,
and usually do take, years to reach a conclusidrere follows a significant delay
which almost always arises between the hearingatatehe handing down of
Findings. This gap can often be months beforeiRgedare published. Whilst
the outcome and sanction are made known on thefdag hearing detailed
reasons take a considerable time to arrive.

5.4This is problematic because:

* The solicitor is left without knowing in detail theason for his
punishment having already waited at least 2 ora88g/before reaching this
point;

* Any appeal that needs to be lodged cannot be tedtiaithout those
reasons; and,

* A solicitor's employment or continued partnershgmde determined by
the Findings which can lead to a prolonged perioslispension or issues
of the exclusion of a partner arising.



5.5Reporting of decisions

We note the views expressed in paragraph 27 dhihal Response and agree
with them. Tribunal decisions are the only autfabie way of the profession
learning about the interpretation of the profesai@ode of conduct. This is all
the more important following the change of the sute2007 to a more principles
based approach. A good example is the recentodastoury which deals with
referral fees (specifically exit fees) and whictmég widely knowf. The decision
has serious implications for all solicitors undking personal injury work
referred by claims management companies.

5.6 Decisions are reported on the internet but thebdakis not searchable and
makes working with it very difficult. A full setfaeports is not available and at
present the reported decisions start at Januafy.2d0@wever, the catalogue is
revised periodically to remove older decisions.

5.7 An invaluable service would be the publication skgies of law reports of the
Tribunal’'s decisions. The Law Society has alreadyle taken some steps in the
right direction by launching, earlier this year,ef@ompliance Bulletin This is a
publication which reviews developments in soligtoegulation and draws
attention to recent decisions of importance bigt ot a complete solution as
space is limited.

6 Representing solicitors in regulatory investigatios

6.1 Schemes such as the Solicitors’ Assistance Sch&A®)(and Law Care provide
an invaluable service but whether they can leygaging field dominated by a
well resourced regulator is doubtful.

6.2 SAS panel members provide an hour’s free adviteelly telephone or in
person advising about regulatory, partnership, mésendering and other
compliance related issues. Until the recent shakefthe Law Society’s
functions following Sir David Clementi’s report tiheme was substantially
financed by the Law Society.

6.3 Recently the SAS has suffered a swingeing cutigxghpport with only very
limited meeting expenses now being provided byLth& Society. The Scheme is
supported by its Committee providing a helpline angport network for
solicitors facing professional crisis.

6.4The SAS’ resources are limited and after a free’s@alvice further support has
to be paid for at commercial rates unless fundarglme found from an Insurer
which support is not always available.

® Despite our best efforts, see Solicitors Joursala1 02.06.09 p 15 — appendix 4.
" As mentioned above, one of our partners is a meotttee Editorial Board. We gather the publicatio
already has 450 subscribers.
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6.5 There are insurance schemes which solicitors cechpse to protect themselves
from the cost of a regulatory investigation or S&pearance. Before the Event
legal expenses insurance policies are availabhe Wwell known BTE providers.
Sometimes such products are a benefit of membeodlmmanisations such as the
British Legal Association, but not the Law SociefyEngland and Wales. The
drawback with these products is that they usuallyuire there to be reasonable
grounds for defence before an indemnity is madédabla. In most regulatory
investigations there will be a breach of one kin@mother and therefore almost
no cases in which reasonable grounds for defengeom#ound to qualify a
solicitor for the benefits of cover.

6.6 It would be good to see the Society negotiatindpuisurers to provide BTE
cover which overcame this drawback.

6.7 A requlatory defence scheme

It is surprising the SAS is not better supportedhsySociety and even more
surprising that no regulatory defence scheme hiasagn put in plae These
are the kind of services we believe most soliciteosild expect their
representative body to provide. Medical practgiahave no problem with this
recognising, as they do, that in times of professidlifficulty a representative
body exists to support its members with relevantises.

6.8 The Law Society requires Insurers providingRhienary Layer of professional
indemnity insurance to abide by the Minimum Termd €onditions. Those
terms cannot be avoided by Insurers when meetaimsland provide for defence
costs, including the cost of defending any invedian, inquiry or disciplinary
proceeding to be met irrespective of excess. Howeueh cover only arises if a
claim has been made or notified. In many casegifatde claim does not arise
because there is no allegation of professionaligegte. For example, in the
case of a breach of the Solicitors Accounts RUl8S8.

Hence the pressing need for a regulatory deferfeense for solicitors.
7 The future of regulation — LDPs and ABSs

7.1We agree with Lord Hunt's remarks on paragraphst4&eq. of the Initial
Response. This is a serious innovation which wesicer could become the
salvation of High Street practitioners in the MQdPnhat. However, time must be
taken to enable possible regulators, such as tiAe ®Rissess whether they are
willing to regulate ABSs and, if so, how. A constibn paper was issued by the
SRA recently on regulating ABSs and whilst thed start it is equally clear from
the paper that much thinking remains to be done.

8 We gather the possibility is being consideredheyltaw Society.
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7.2We are concerned that calls by such as those ¢sddmeurable John Mann, MP
for robust regulatiohmay affect the LSB’s approach. Excessive zeal in
regulating such novel concepts may lead to thefliserd such innovation being
stymied at the outset. We prefer Lord Hunt’s reeeauring the House of Lords
Committee stage of the passage of the Legal Serite® what is required is “a
light touch which is proportionate”. We urge Ldddnt to build on his approach
in the Initial Response and reiterate this appraadhs Report.

8 Concluding remarks
8.1The Review is moving in the right direction.

8.2As we see it the big challenge is tackling the SRéxiforcement philosophy. The
annual audit (which Lord Hunt proposed) of the Auity’s performance against
the 5 Principles may assist.

8.3If we can assist further on any of the points ise would be delighted to do so.
Our contact details are below.

Tony Guise

GUISE

1 Alie Street

London E1 8DE

DX: 522 London City

t: 020 7264 0350

f: 020 7264 0351

e:tonyguise @guisesolicitors.co.uk
www.guisesolicitors.co.uk

9 Legal Services Bill, House of Commons Third Readdw06.07 “robust regulation is required to protec
the good name of solicitors...”. A similar call Hzeen made by David Edmonds, Chair of the LSB, in
evidence to the Justice Select Committee on 2308kt:n he made it clear that light touch regulati@h
not work with the Banks and was not going to bextfor lawyers.

1022.01.07 HL Committee stage

12


mailto:tonyguise@guisesolicitors.co.uk
http://www.guisesolicitors.co.uk/

